The Stefan Batory Foundation Anti-Corruption Program

“Monitoring The Legislative Process” – Project progress report, 2006

The quality of the law being legislated and the transparency of the legislative process are of great importance to the restriction of corruption in Poland. It is for this reason that the Anti –Corruption Program has been working on a project undertaken in January 2006; “Monitoring The Legislative Process”. Acting in the public interest, we resolved to become involved in the process of making a good and proper law which restricts the menace of corruption. We had already had some experience in this respect, having earlier participated as a guest in the efforts of the parliamentary sub-committees drawing up the Non-Public Information Act and the Spatial Development Act.  

An additional argument in favour of undertaking such a project was that fact that on 7th July 2005, the Sejm passed the Act on lobbying in the legislative process (which, for the sake of simplicity, we will refer to further as the Lobbying Act); as we thought then, this has provided all interested parties with formalized opportunities, far more extensive than hitherto, to participate in this process. According to the provisions of that act, the government is bound to present its legislative agenda once every 6 months. Once bills have been passed on for interdepartmental consultation, they should be published in the Public Information Bulletin and everyone should be able to declare their interest in the legislative efforts regarding a specific act. The interested parties should be afforded the opportunity of submitting their opinion on suggested provisions and putting forward their own proposals. Once the draft bill passes to the Sejm (the Lower House of Polish Parliament), a public hearing may be held, which is arranged following the acceptance by the relevant committee of a motion on the part of a deputy. A public hearing may be also arranged by a government institution responsible for the drafting of an ordinance. Those who have declared an interest in a bill or a draft ordinance should have the opportunity of participating in such a hearing.

We believed that becoming involved in the legislative process for several acts important from the point of view of combating corruption, we would be able, on the one hand, to attempt to influence the passing of provisions protecting the public interest and, on the other hand, to ascertain the degree to which the Lobbying Act is contributing to greater transparency in the law making process and to its protection from extra-legal influences.
The monitoring was carried out using the participant observation method. This consists of an observer’s temporarily joining a specific milieu and observing a given collective from inside, as one of its members. At the same time, it is direct observation, as the observer him- or herself also collects data. While observing debates in the Sejm committees and sub-committees, we collect documents provided to the members of these bodies and we also write up observation notes once a sitting has ended. On the basis of this data, an annual report is drawn up which contains a short description of the situations observed, as well as conclusions. 
This report presents the efforts and observations we made while participating in the drafting of 5 acts. We also present the conclusions which have emerged after 9 months of observing the manner in which the Lobbying Act is being implemented. On the one hand, the act attempts to regulate the activities of professional lobbyists, while on the other hand, it attempts to render the government and Sejm stages of the legislative process more transparent. The conclusions presented in this report pertain mostly to law making and only bear on the lobbyists’ activities indirectly. In view of the scope of our project, the latter were not our main topic of interest.

The Act entered into force on 7th March 2006. It placed the government under an obligation to publish its six-monthly legislative plans in the Public Information Bulletin. The government published the Council of Ministers’ first legislative agenda, for the first half of 2006, with a delay of several weeks. Initially, it consisted of no more than a list of the titles of 134 bills
, which made it difficult to fathom out what the substance of a law thus announced would be. The bills emerged gradually; the public, however, has never become acquainted with the content of all the acts announced. 

The Council of Ministers’ legislative program for the second half of 2006 was made public more or less on time and on this occasion it provided some brief information on the content of the suggested solutions. 202 separate items of legislation were included. Access to the bills themselves was also relatively faster than in the first half of the year.

Observations regarding the legislative work on the government bill on the Central Anti-Corruption Bureau

At the end of November 2005, Minister Mariusz Kamiński, the Government’s delegate charged with developing a program to combat abuse in public institutions, sent us a bill on the Central Anti-Corruption Bureau, asking us to submit our opinion. We have no knowledge as to what other institutions were also asked for their comments. Our comments were sent back after a week. We contributed two general comments and several detailed ones regarding specific provisions in the CAB bill. We suggested that the scope of the CAB’s responsibilities be extended to include preventive and educational activities, as well as a different positioning of the Bureau in the structures of the state. We put forward a suggestion that the head of the CAB be appointed by the Sejm rather than by the Chairman of the Council of Ministers, as was envisaged in the government’s bill. Reporting to the Sejm would ensure that the head of the CAB would enjoy that independence from current political influences which is necessary in view of the responsibilities of the post. (The opinion is available at: http://www.batory.org.pl/doc/opinia-o-ustawie-o-cba.doc). 

The bill was put before the Sejm in February 2006. Because the Lobbying Act had not yet entered into force, on 17th February we advised the chairpersons of the Justice and Human Rights Committee and the Administration and Interior Committee that we would like to participate in the legislative process regarding this bill. We were granted approval on 2nd March.
The proper legislative work was carried out in an extra-ordinary sub-Committee set up to consider the CAB bill and chaired by a PiS deputy, Mr. Marek Surmacz. 

We participated in the work of the sub-Committee from its second sitting, which was held on 8th March (the Lobbying Act had come into force just one day earlier). Despite the very frequent, last-minute changes to the time and the venue of the sub-Committee’s sittings, our representatives took part in 9 of them. The debate at these sittings was substantive. Opposition deputies submitted a great many comments and amendments. Experts and invited guests also had the opportunity to contribute. The sub-Committee had also commissioned at least 8 expert opinions. Every time, however, with the single exception of the very moment when the ‘Stabilization Pact’
 collapsed as a deputy, Mr. Piotr Ślusarczyk (LPR), submitted an amendment to art. 4 (under the terms of which, the head of the CAB was to be appointed by the Sejm), the PiS deputies, supported by those from Samoobrona and LPR, voted in the provisions proposed by the government. We had the impression that the opposition, the experts and the guests may well present their arguments, but in key matters the majority would vote according to the opinion of the government representative. Of the ten amendments we had submitted in writing and orally, one was accepted (the catalogue of offences was listed under art. 2 rather than as a general provision, as it had been in the original wording).

Not a single registered lobbyist participated in the work of the sub-Committee. Guests included representatives of the Personal Data Protection Inspector General, the Union of Polish Banks, Credit and Loans Cooperatives and the Helsinki Foundation for Human Rights. There was no clear demarcation between the privileges accorded the experts present in the room and those accorded the guests. Sometimes the guests were treated as experts and were asked for their opinions. No informal attempts on the part of any of the guests to influence the wording of the bill were noticed by our representatives. On the other hand, the fact that the representative of the Credit and Loans Co-operatives suggested extending the CAB’s competences to their clients as well was a certain surprise. This amendment was accepted.

The CAB bill was also dealt with at several sittings of the Justice and Human Rights Committee and the Administration and Interior Committee. We attended two of these (6.04.06 and 10.05.06).  

At the first sitting, which lasted for around 30 minutes, the Committee requested further expert opinions. The second sitting, which ended the committee stage of the legislative process, lasted three hours. The ruling coalition voted in all the amendments according to the government motion and rejected even those which had their merits if they had been submitted by the opposition.

The amendments were submitted mostly by Ms. Katarzyna Piekarska (a SLD
 deputy). She presented more than ten substantive revisions, including a number aimed at protecting members of the public from what her parliamentary club alleged were the CAB’s over-intrusive powers, interfering with citizens’ rights. All of them were rejected. Her interventions were met with hostile and sometimes rude comments on the part of deputies of the ruling coalition. Three amendments were also submitted by Mr. Wiesław Woda, a PSL
 deputy. He was accorded a kinder reaction, but his proposals were rejected anyway. An amendment which had previously been submitted by the Personal Data Protection Inspector General was re-submitted at the sitting of the sub-Committee by Ms. Julia Pitera, a PO
 deputy. This amendment was rejected as well.

Most of the PO deputies who attended the sitting made no attempt even to try and debate the government’s proposal. Some of them were ostentatiously reading newspapers, they voted for the amendments proposed by the opposition or, more often, abstained. This behavior might have been the result of the ruling coalition deputies’ torpedoing of any attempts at having a substantive debate, claiming that all the arguments had already been submitted at the sittings of the sub-Committees and thus, debating them at a Committee sitting was an obstruction. The sub-Committee sittings were attended by four to nine deputies, while the two Committees sitting jointly have 65 members. It could thus be assumed that the majority of the deputies either were unwilling or unable to acquaint themselves with the arguments supporting the acceptance of specific solutions under this Act dealing with a matter so important to the ruling coalition.

Bearing in mind that no one other than the deputies and members of the Legislative Bureau’s staff were able to address the Committee at this sitting, we submitted our position paper to its chairman, Mr. Cezary Grabarczyk, a PO deputy. The Chairman announced this to the attendees and passed copies to the parliamentary clubs.

Further legislative work proceeded at the Sejm’s plenary sessions. 417 deputies cast their votes on the bill. Of that number, 354 voted ‘for’ and 43 (mostly SLD deputies) voted ‘against’, while 20 abstained. 

Observations regarding the legislative process on the deputies’ bill on the state HR pool,  high-ranking state appointments and amendments to some Acts (print No. 553) and on the Civil Service (print No. 552).

Both these bills were submitted for parliamentary consideration on 29th March 2006 by members of the Prawo i Sprawiedliwość (PiS) deputies’ group. In accordance with the requirements of the Lobbying Act, on 23rd May we notified the Speaker of our interest in participating in the legislative process, using the form available on the Sejm website and bearing the heading “Notice of interest in the legislative process of a bill”. The application included our comments on the bills. We believed some of the proposed changes, such as, e.g., the abolition of the post of Head of the Civil Service and obliging the Service to report to the Chairman of the Council of Ministers to be a deterioration in the standards of a non-partisan institution. The same situation existed in the case of proposals to confer political status on high-ranking civil servants, to forego competitive recruitment to these posts and to form a ‘state HR pool’. (The Application is available at: http://tinyurl.com/ywkqcb). We were the only institution to submit such an application. 

The legislative proceedings on these bills were the first opportunity to check on the ‘modus operandi’ of the Lobbying Act, including the question as to whether this act extends opportunities for a social organization to participate in the law making process. Because our notice of interest in the Sejm’s proceedings was not answered within 40 days, on 4th July we phoned the Secretariat of the Speaker of the Sejm. A Sejm employee, Mr. Andrzej Wolina,  advised us that our letter had been regarded as notice of willingness to participate in a public hearing. There would be no reply. If any of the deputies were to voice a willingness to hold a public hearing and the majority was to support a motion to that effect, the relevant information would be published on the Sejm’s website and we may attend. He also advised us that it was still possible to submit a notification of willingness to participate in the proceedings of a relevant committee in the capacity of a guest, that is, according to the procedure applied before the Lobbying Act came into force. Given this situation, on 4th of July we sent a letter to the Administration and Interior Committee in notice of our willingness to participate in the proceedings of the extraordinary sub-Committee dealing with the bills. We received invitations to participate in the proceedings as a guest. Our representative took part in the sittings of the sub-Committee on 17th and 18th July and in the sittings of the Administration and Interior Committee on 20th July and 21st August.

The first reading of both bills was held on 8th June. In the voting, which was held after midnight, motions aimed at their rejection were voted down by a majority of over 20 votes. On 23rd June, an extra-ordinary sub-Committee was appointed to examine the deputies’ bills on the Civil Service, the state HR pool, and appointments to high-ranking state posts and on amendments to some Acts. Mr. Marek Kuchciński, a PiS deputy, became the sub-Committee chairman. 
That those who had submitted the bills were determined to see them passed as soon as possible was repeatedly evident in the proceedings, which often took place under the pressurizing of time. For instance, on 20th July, after the sub-Committee and the Administration and Interior Committee had concluded their proceedings, the PiS parliamentary club requested the Convent of Seniors
 to arrange for the second reading to be held on the same day as that on which the Committee had completed its proceedings. Faced with an objection on the part of the opposition deputies, the entire Sejm took a decision on this issue at 22:30. The voting turned out to be invalid due to the lack of a quorum; the opposition deputies present in the chamber had boycotted the vote. The opposition deputies raised the objection that setting out such deadlines breaches the standards of decorum; prior to the second reading, the deputies had been provided with neither the Committee’s report nor with a government position paper on the bills. Comments which appeared in the media pointed out that so strong a pressure to pass both bills before the parliamentary recess was being exerted for two reasons. Firstly, the new acts would make it possible for the ruling coalition to fill the highest posts in the Civil Service without competitive recruitment, bearing in mind, in particular, that the 6-month period during which the ruling coalition’s appointees to directors’ posts could hold these offices without competitive recruitment was about to expire. The second reason was that were the Sejm to pass the bills, the Constitutional Tribunal in its then make-up, would find no time to examine the issue of compatibility with the Constitution of regulations which make it possible to appoint persons who do not enjoy the status of membership of the corps, or who have been employed pursuant to the Act on local authority employees or the Act on the employees of state offices and persons employed at the National Accounting Office (NIK) or offices and who are not members of the Civil Service Corps, to posts reserved for the members of the Civil Service corps. An amendment to the former Act on the Civil Service, which opened up such a possibility and was the subject of a request to have its constitutionality examined by the Constitutional Tribunal, became null and void on the passing of a new Act on the Civil Service. If a new Act, with an identical provision, were also to become the subject of such request, the complaint would later be adjudicated by a newly-constituted Tribunal, one appointed by the ruling coalition. When the coalition deputies failed to hold the second reading on 20th July at a night sitting, it was held as early as the next day. The third reading occurred on the successive day, that is, 22nd July.

Quite apart from the pressure of time, a strong drive towards passing the bills in the form proposed by the ruling coalition could be observed. For instance, at the sub-Committee proceedings stage, only two amendments proposed by the PO deputies were accepted. Most of  the thirty-two amendments which had been submitted by the PO senators with the objective of tidying up and improving the legislative quality of the bills were also rejected. This trend could be also seen in the manner in which the sub-Committee proceedings were held. Unlike the proceedings concerning the bill on the Central Anti-Corruption Bureau, the presence of experts during the sittings of the sub-Committee was very limited. Those who contributed were mostly Mr. Jan Pastwa, the head of the Civil Service being wound up and occasionally, Prof. Maria Gintowt-Jankowicz, the then director of the National School of Public Administration. The substantive debate on particular solutions was not elaborated upon; no different perspectives were presented, nor were different assessments resulting from a diverse range of experts, their fields of specialization and their distinct professional experience. The doubts raised in the expert opinions commissioned by the sub-Committee were also barely debated, including those on the constitutionality of the bills.
The bills were finally passed by the Sejm on  24th August, after the parliamentary recess. PO and SLD simultaneously announced that they would request the Constitutional Tribunal to examine their constitutionality, alleging that they were in breach of the principle of the apolitical character of the Civil Service. 

No registered lobbyist participated in the proceedings of the sub-Committee or those of the Committee. No informal attempts to influence the form of the solutions were noticed by our representatives. 

Observations regarding the proceedings on the government bill on supervision of the financial market (printout No. 654)

 According to information published in the press
 the government approved the bill in March; however, it was not referred to the Sejm, until  7th June. Bearing in mind that technically the proceedings were suspended for over two months, in practical terms, we could become involved in the legislative process concerning this act only at the stage of deliberations in the Sejm.

According to the requirements of the Lobbying Act, on 20th June we notified the Speaker, using the appropriate form, of our interest in participating in the legislative process concerning the bill on the supervision of the financial market. The notification included our comments regarding the bill. We pointed out, i.a. that the bill envisaged the formation of a single, centralized body to supervise the financial market, the responsibilities of which would  encompass the supervision of banking, the supervision of pension plans, the supervision of insurance, the supervision of the capital market, and supplementary supervision, exercised according to the provisions of the Act on the supplementary supervision of credit institutions and insurance and investment companies. As conceived by the authors of the bill, the Financial Supervision Commission itself is subject to a very enigmatically sketched control on the part of the Chairman of the Council of Ministers. The bill specifies neither the mode nor the scope of control exercised in this way. This must raise concerns; therefore, in our opinion, the possibility of subjecting a commission enjoying such wide responsibilities to controls on the part of parliament, needs to be taken into consideration.. 

Unfortunately, our notification was not put on the appropriate Sejm website, http://orka.sejm.gov.pl/SQL.nsf/zglosz?OpenAgent&5 . Following the response on the part of  the Sejm employee to which we referred earlier, on 4th July we sent a letter to the chairperson of the Public Finances Committee advising her of our willingness to participate in the Committee’s proceedings for  the bill in which we were interested. 

The first reading of the bill was held on 23rd of June. The motion with a view to its rejection, drawn up by the Public Finances Committee, chaired by Ms. Aleksandra Natalli-Świat (PiS), was itself rejected by a majority of over 30 votes at the first reading.

The proceedings were conducted at a very fast pace. On 6th July we were invited to four sittings of the Committee, on 12th, 13th, 14th and 19th July. For organizational reasons, we were only able to attend the last sitting.

At this sitting, all the invited guests were advised they would not have the right to address the Committee. This resulted from the wish to complete the legislative process as soon as possible, irrespective of circumstances and possible remarks on the part of either the opposition or the invited experts and guests (e.g. the chairpersons of banks or other institutions to be covered by the Act). In the opinion of the deputies from the ruling coalition parties who were controlling the Committee proceedings, a longer debate and additional comments on the proposed changes would only result in an unnecessary delay at the Committee stage, which would further delay the passing of the Act by parliament. At the sitting, almost all the proposed amendments submitted by the opposition deputies were rejected; the only exception was a motion regarding employees’ rights, which was submitted by SLD and was supported by other deputies. The only amendments accepted during the sitting we observed were those submitted by the deputies from the PiS Parliamentary club. The undersecretary of state at the Finance Ministry, Mr. Paweł Banaś, who at the sitting was representing the Council of Ministers, that is, the author of the bill, refused to comment in most of the cases where he was asked to take a position.   

The Act was passed by a majority of over 50 votes at a sitting of the Sejm on 21st July. No amendments were contributed by the Senate. 
We did not notice the participation of any registered lobbyist in the Committee’s proceedings. The guests included, i.a. representatives of the National Bank of Poland, with the first deputy Chairman, Mr. Jerzy Pruski; of the Securities and Exchanges Commission, with the deputy Chairman, Mr. Paweł Pelc; of the National, Cooperative Savings and Credit Bank, with its chairman, Mr. Grzegorz Bierecki, Insurance and Pension Funds Supervisory Commission,  with its chairman, Mr. Jan Monkiewicz; the Polish Insurance Chamber, the Insurance Ombudsman’s Office, the Banking Guarantee Fund, The Union of Polish Banks, the National Union of Cooperative Banks, the Office of the Committee for European Integration and, the Office of Competition and Consumer Protection.  At the sitting we observed, they were not permitted to address the Committee, despite visible attempts to participate in the debate. No informal attempts on the part of any of the guests to influence the wording of the bill were noticed by our representatives.

Observations regarding the proceedings on the government bill amending the Act – The Public Procurement Law. 

The public procurement act had already been thoroughly amended in April 2006 r. The amendments which were now being introduced were aimed at a substantial liberalization of procedures. On the one hand, this ought to help in the effective spending of EU money, on the other hand, however, it carries a considerable risk of corruption (e.g. in the lack of a procedure for appealing against the decision of the awarding body in procurement contracts up to €60,000. This is why, when the announcement of a successive planned amendment to this law was published in “The Council of Ministers Legislative Agenda for the II half of 2006”, being aware of the government’s intentions, we resolved to include the observation of these proceedings in the monitoring project. Initially, we faced substantial problems with obtaining access to the text of the bill proper. According to the legislative agenda of the Council of Ministers, it was the Public Procurement Office that was responsible for the drafting of the bill which, unfortunately, was impossible to find on the Office’s website. It turned out that it was made available at the Internet portal of the Ministry of Regional Development.

The press
 reported that the bill of amendment was accepted by the government on 24th October, which meant that at that level, the proceedings had been completed. We could only wait until the bill was referred to the Sejm. 44 days after the government phase of the process had been completed, that is, on 7th December, the bill was submitted to the Sejm and, on that very day, its first reading was held. The bill was referred to the Economy Committee and to the Committee of Local Authorities and Regional Policy.

On 9th January 2007, we notified the Speaker, using the appropriate form, of our interest in participating in the proceedings on the bill amending the Act, The Public Procurement Law. The notification included our comments regarding the bill. In our opinion, the amendments which increase the risk of corruption include the proposal to raise the threshold over which the Public Procurement Law will apply, to orders of a value of €14,000, the restriction of the right to appeal in so-called sub-threshold orders (the elimination of the right to appeal to a team of arbiters and to lodge a complaint with a court) and solutions limiting the transparency and availability of information on the course of proceedings aimed at the lodging of a public procurement order. (The notification is available at: http://tinyurl.com/2fhtbc). By the time sub-Committee proceedings commenced, we were the only institution to have submitted such a notification. Drawing on the lessons learned from our earlier experience, we sent letters to the chairpersons of both Committees simultaneously, notifying them of our willingness to participate in the Committee proceedings in the capacity of guests. We also sent our comments concerning the bill to the e-mail addresses of the Committee members, being concerned that this may be the only way of presenting them with our position. 

Observations regarding the proceedings on the government bill on the Office for Registration of Medicinal Products,  Medical Devices and Biocidal Products 

On 3rd August 2006, the deputy minister of Health, Mr. Bolesław Piecha, invited us to submit our comments on the bill on the Office for Registration of Medicinal Products, Medical Devices and Biocidal Products. We were one of 39 institutions requested to submit an opinion. On the 31st August, the Physicians Group attached to the Anti-Corruption Program sent its reservations regarding the government bill. Its representatives were also invited to a meeting aimed at coordinating the submitted comments; however, because the invitation was received at a late date (two working days before the meeting), no one was able to attend.

We resolved to include this act in “The Monitoring of the Legislative Process” project, bearing in mind that the Office for Registration of Medicinal Products is at present a sui generis legal hybrid in that it is neither a government agency nor an office of the central administration. Because of this, it is not subject to the so called anti-corruption regulations which are binding on the employees of both these types of institutions. The bill on the ORM, however, does not solve this problem in any satisfactory way and, apart from that, it introduces several corruption-prone solutions, e.g., the ORM is envisaged on the one hand as issuing administrative decisions while, on the other hand, it will also be able to carry out commercial operations.
On 16th October we were able to establish that the bill was by then undergoing departmental consultations. Critical comments had been submitted by the Finance Ministry and by the Committee for European Integration, which resulted in extensive amendments (the version made available in the Internet no longer corresponded to the current stage of proceedings on the bill). We were advised that the bill was to be referred for proceedings in the Standing Committee of the Council of Ministers, to be passed on subsequently to the Council of Ministers itself. At this stage, the Ministry did not envisage any further public consultations.

When we asked again what the present stage of the proceedings on the new bill was, on 8th December, members of the staff of the Ministry of Health advised us that the Ministry was still considering the bill and that no date for the completion of these deliberations might be currently be determined.

Recapitulation

· At present a civic non-governmental organization may participate in the law-making process in a threefold way: within so-called public consultations, by way of a public hearing and by participating as a guest in the Sejm’s proceedings. 

Public Consultations. Based on the by-laws of the Council of Ministers, at the stage of government proceedings, the Council continues to refer bills for so-called public consultation. Which institution will make it on to the list of consultants depends, however, on the arbitrary choice of the officials of a given ministry. Each ministry has its own lists of consultants; the same ministry, however, invites opinions on specific bills from different institutions. There are thus from 15 to 173 institutions on the consultation list of the Ministry of Health. The intention of the so-called Lobbying Act was to provide equal access to all interested parties and the same opportunity to express their opinion on planned legislative solutions. However, the practice of so-called public consultations raises doubts as to whether, at the stage of the government proceedings, this objective has been achieved. If you are not on the list of consultants of this or that ministry, or you do not participate in the deliberations of the Tripartite Commission
, any practical involvement in the process of law-making is possible only at the stage of the Sejm.

Public hearing.  A significant limitation of a social organization’s opportunities to become involved in the law making process and to present its own comments by way of a public hearing is the non-obligatory character of the latter, as well as the fact that civic non-governmental organizations have no influence whatsoever on the decision to hold such a hearing. Art. 70a item 4 of the Sejm By-laws clearly indicates that a motion with a view to hold a public hearing may only be submitted by a deputy. No such initiative may be submitted by, e.g., a social organization or a coalition of such organizations. 

The practice of such hearings indicates that a public hearing does not provide a forum sufficient for the position of civic non-governmental organizations to be presented. So far, public hearings have been held very seldom. As far as the Sejm is concerned, two such hearing have been held; one of them regarding the process of amending the act on the National Council of the Judiciary and the other in the course of proceedings on the bill creating the National Institute of Education. No hearing has ever been held by any ministry.

Participation as a guest in Committee proceedings. The rules of participation of so-called guests in the sittings of Committees and sub-Committees were perfunctorily determined both in the By-laws of the Sejm (art. 154 item 3) and in those of the Senate (art. 60 item 6). These provisions envisage only that representatives of milieus and organizations interested in the subject of a given Committee’s proceedings may be invited to participate in its sittings. Permission to address the Committee is, however, based on the arbitrary decision of the chairman of the Committee or of its Presidium. Neither the By-laws of the Sejm nor those of the Senate refer, however, to the right of guests to address a Committee. They also do not envisage any other, active form of participation in a Committee’s proceedings. The ambiguous status of guests results in their role’s (and it is precisely this role in which civic non-governmental organizations often find themselves) being reduced to merely observing the deliberations. True, a guest may participate in a sitting now and then; however, he or she is unable to address the Committee and present the standpoint of the organization he or she represents, particularly if the proceedings are carried out under the pressurizing of time. 

At the same time, it should be remembered that this form of participation in the proceedings on bills has often been criticized in the past as providing an opportunity for pathologies, for exerting extra-legal influence on the legislator and for ‘prompting’ solutions favorable to interest groups. One of the reasons for the passing of the so-called Lobbying Act was the intention to eliminate this type of menace. Our observations indicate that opportunities for such pathologies to occur continue to exist.

It is our assessment that, in the current legal situation, there are no solutions which would provide a framework for a real and lasting participation of civic non-governmental organizations in the legislative process. In view of the non-obligatory character of public hearings on the one hand and the lack of an explicitly articulated right for so-called guests to address parliamentary bodies, comments voiced by non-governmental organizations have a limited chance of reaching the deputies. What can also be sensed is the lack of a lasting forum on which such a position might be presented and debated.

· The very way in which the Sejm Internet portal is set up is not conducive to including the voice of civic non-governmental organizations into the debate on legal regulations being adopted. At present, comments submitted by entities interested in the legislative process are made available only on a common page under the heading “Lobbying and a public hearing”. This is the page where all the forms with notifications on the part of individuals and institutions interested in proceedings concerning different legal acts are placed. It contains both forms with substantive comments on the bills and those of people who submitted no comments but are interested in taking part in a possible public hearing. The forms with substantive comments are not, on the other hand, published under the bookmark “Activity” on the pages referring to a specific bill, that is, in the place where all the other materials concerning a given bill (i.a. reports from Committee, expert opinions and transcripts of debates inform the first and the second reading in the Sejm) are located. The information that a civic non-governmental organization or other entity took a position with regard to a specific legislative initiative and what the subject matter of such a position was may thus not reach people interested in a given bill (deputies, journalists and other opinion-forming groups).

· Both the government and the Sejm form carry the heading: “Notice of interest in the legislative process of a bill .......”, which suggests participation in the entire legislative process. In practice, however, submission of a ‘Notification’ is regarded as only having expressed a willingness to attend a public hearing. The act does not go into details as to what precisely the government or the Sejm are further to do with a ‘Notification’, how to treat it and whether and how to react to the comments submitted. 

· During the proceedings which we had the opportunity to observe, there was some delay in publishing the documents which appear in the process of the Committees’ deliberations (successive versions of bills, expert opinions, etc.) on the Sejm website. For entities interested not only in watching the legislative process attentively, but also in actively participating in it, even slight delays result in major difficulties. 
· So far, it has been at a very late stage that the government has informed the public of the fact that proceedings concerning the bills have been undertaken. If a person or an institution interested in the content of legal regulations being drafted is not on a ministry’s list of consultants, obtaining the text of a bill and submitting comments in time is very difficult. 

· In several cases, even more than two months passed from the moment of the government’s having completed its work on a bill until it is passed to the Sejm.  During this interim, an institution interested in a bill can do practically nothing, because formally no proceedings are held with regard to the bill in question. This is not conducive to the transparency of the legislative process.

· We have never met a professional, registered lobbyist attending deliberations of sub-Committees and Committees. While in the first case such a possibility is ruled out by the Sejm By-laws, (art. 154 item. 2d), the lack of lobbyists at Committee sittings gives rise to the question of exactly how they liaise with deputies and senators.  

It must be said that contrary to our expectations, the Lobbying Act has failed to open up to all interested parties formalized opportunities, far more extensive than hitherto, to participate in this process. At the same time, the practicalities of the way it is exercised raise doubts as to whether the Act has secured the legislative process against extra-legal influences.

Conclusions

· The Lobbying Act needs to be updated with a view to setting out clearly how the legislator is to deal with comments submitted by interested parties, on the basis of precisely the same Act.
· If the voice of the non-governmental organizations and other institutions of civil society is to be present and to perform a significant role in the law making process, the institution of the public hearing must be strengthened, either by making it obligatory or by vesting civic non-governmental organizations and their coalitions with the right to submit a motion to arrange a hearing. 

· An opportunity to submit comments and to carry out a substantive debate regarding specific legislative solutions at the stage of drafting government bills seems to be of particular importance, in order to avoid a situation where the so-called public consultations would be reduced to the collecting and storing on shelves of comments submitted on government bills. 

· The ruling coalition deputies need to be persuaded to give precedence to the quality of the law over the speed with which it is legislated, and most of all, to observe the standards which propound that the majority is not always right and that it is worthwhile to listening and referring to the opinion of an opponent. It is precisely this problem to which attention was drawn by the Constitutional Tribunal which, in its verdict of 23rd March 2006, stated: “This [the breach of decency in parliamentary proceedings] may take on such form and intensity as to become the equivalent he equivalent to a violation of the principle of a democratic, law-based state. This appertains in particular to a situation in which the deputies would be de facto devoid of the opportunity to take a position with regard to the subject matter of the legislative proceedings, while simultaneously the triggering of an intra-parliamentary system of control of the breaches of the By-laws would be impossible” (K 4/06, OTK-A 2006/3/32).

· Both the issue of who may be an expert or guest and that of their role in the proceedings of the Sejm Committees and sub-Committees needs to be defined clearly. All the interested parties should be notified of such a decision.
· The openness of the law making process needs to be reinforced. Documents which appear in the process of the Committees’ proceedings (successive drafts of the bills, expert opinions, i.a.) ought to be promptly made available on the Sejm website on an on-going basis.
· The “Notice of interest in the legislative process of a bill .......” delivered to Sejm by particular institutions and individuals should be situated on the Internet page on which the legislative process concerning a given bill is described, together with the remaining materials published there. Such a location shows a wider spectrum of opinion on the proposed solutions and also includes opinions from non-governmental and extra-parliamentary milieus. We think that such an adjustment, technical in nature, will strengthen the public debate on proposed legal solutions.
· It would be advisable to strengthen the co-operation of the secretariats of the Sejm Committees with entities declaring interest in the legislative proceedings. Such co-operation might consist of distributing comments, standpoints and proposals submitted by a given entity, together with other materials provided to members of a given Committee. Notwithstanding the efforts such an entity may make with the aim of attempting to reach the deputies on its own, bearing in mind the fast pace which often characterizes the Committees’ proceedings, it may turn out that the standpoint will only arrive on the parliamentarians’ desks after the event.  We believe that, in particular, those entities representing public interest should be able to expect such co-operation. 

· We believe that the elimination of a lingering legislative manner consisting of excessive statutory delegation will have a fundamental impact on the quality and openness of law making, as the existing practice de facto ‘transfers’ the legislative process from parliament (where it is subject to public control) to the level of ministries, where it is subject to no control at all. Moreover, for years we have been observing situations where the ministries fail in the timely fulfillment of their statutory duties. In effect, the lack of executive regulations to many of the acts in force makes their application difficult, or even impossible. 

Warsaw,  January 2007.

The report was drawn up by the team participating in the execution of the Project:

Ms. Grażyna Kopińska

Ms. Anna Wojciechowska-Nowak

Ms. Grażyna Kuźma

� At a press conference held on 4th July 2006, Mr. Jan Rokita, a deputy, said that the government had undertaken to prepare 134 bills in the first six months, whereas it had prepared 48, meaning that it had fulfilled 35% of the plan. The Government Spokesman, Mr. Konrad Ciesiołkiewicz claimed that it was, in fact, 45%, because most of the bills were ready, but were undergoing departmental consultation (Gazeta Wyborcza 05-07-06).





� „Stabilization Pact” was a form of governing (ruling) coalition witch was creating by three parties PiS (Prawo i Sprawiedliwość), Samoobrona and LPR (Liga Polskich Rodzin)


� SLD (Sojusz Lewicy Demokratycznej) – the opposition party


� PSL (Polskie Stronnictwo Ludowe) – the opposition party


� PO (Platforma Obywatelska) – the opposition party


� In the Sejm, the Convent of Seniors is an inter-party body comprised of the Speaker, deputy-Speakers, chairmen or deputy chairmen of the deputies’ caucuses and representatives of the deputies’ alliances and circles, as well as representatives of parliamentary caucuses if they have at least 15 deputies. It is the equivalent of the ‘usual channels’ in the House of Commons and ensures the co-operation of the caucuses regarding the Sejm’s business; translator’s note.


� Rzeczpospolita 02.06.06 


� Gazeta Wyborcza 25.10.06., Rzeczpospolita 25.10.06


� Tripartite Commission is a system of formal consultations in which participate representatives of ministries, labor unions and employers’ organizations.
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